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ON THE QUESTION OF LOGICAL ANALYSIS
OF ARGUMENTATION IN LEGAL DISCOURSE

The article highlights the main problems that arise during the logical analysis of argumentation in legal discourse. Based on
the author's approach to understanding the logical analysis of legal argumentation, the possibilities of overcoming them are
proposed. According to the author, in the process of conducting a logical analysis of argumentation in legal discourse, the
following interrelated problems arise: the first is a problem associated with an ambiguous understanding of the meaning of the
word "logic" when it is used in research on legal argumentation (logic as a science or a certain logical theory, logic as a model,
formal or informal logic); the second is a problem related to the existence of different interpretations of the concept of "logical
analysis”, as a result of which there is uncertainty in the use of methods and means of conducting such an analysis. The
following possible steps to overcome these problems are proposed: firstly, in research on legal argumentation, when conducting
a logical analysis of argumentation in legal discourse the meaning of the word "logic” should be noted (logic as a science or a
certain logical theory, logic as a model, formal or informal logic), used in this context; secondly, in the process of such an
analysis, clearly define the meaning of the used concepts "analysis”, and "model”; thirdly, to proceed from the fact that taking
into account that formal and informal elements are connected in legal thinking, the logical analysis of legal argumentation can be
understood as the application of methods, techniques, means of all logical knowledge in solving its problems.
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discourse.

Introduction

In the late XX — early XXI century, in the field of logic,
research related to the application of logical theory in
practice has become relevant. Given this, in the framework
of logical knowledge, the study of argumentative issues
becomes especially relevant. Modern scientific studies that
study argumentation are fundamentally interdisciplinary.
This also applies to developments related to the analysis
of legal argumentation. The existing latest achievements
of a logical approach to the analysis of argumentation can
be considered especially appropriate and useful in the field
of legal activity.

There are a large number of scientific papers that
analyze the problems of the theory of argumentation, the
relationship between logic and legal argumentation, and the
possibility of using the means of logic (both formal and
informal) to solve the problems of the latter. However, the
specifics of reasoning in the field of law, the peculiarity of the
use of certain legal concepts during court proceedings for
the cases, become increasingly interesting for logicians,
theorists of argumentation, theorists of legal argumentation,
researchers of computer science and artificial intelligence,
which, in turn, leads to important results in the area of logical
analysis and modeling of argumentation in the field of law. In
this article, | want to focus on the problems of logical
analysis of argumentation in legal discourse.

The purpose of the article is to highlight the main
problems that arise during the logical analysis of
argumentation in legal discourse, as well as, based on the
author's approach to understanding the logical analysis of
legal argumentation, to suggest ways to overcome them.

Literature review

Problems of analysis, in particular logical analysis, the
question of possibility and relevance of using the logical
methodology to study legal problems, have been the
subject of consideration by logicians and philosophers
throughout the development of logical knowledge. In
addition to logicians and philosophers, the question of the
relationship between logic and law, as well as the
application of logical methods to the processes of
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construction and analysis of legal reasoning have attracted
the attention of lawyers.

In the article "Analysis" and the Supplement to it,
M. Beaney provides a bibliography that contains sources
that investigate the interpretation of the concept of
"analysis", various types of analysis, conceptions of analysis
in analytic philosophy. As M. Beaney notes: "Analysis has
always been at the heart of philosophical method, but it has
been understood and practiced in many different ways.
...The dominance of 'analytic' philosophy in the English-
speaking world, and increasingly now in the rest of the world,
might suggest that a consensus has formed concerning the
role and importance of analysis" (Beaney, 2014).
M. Beaney's article "Conceptions of Analysis in Early Analytic
Philosophy" is interesting for this study. In this article, the
author, by referring to the basics of analytic philosophy, both
historical and philosophical, performs a comparative analysis
of different conceptions of analysis that arose during the
formative years of analytic philosophy (Beaney, 2000).
Different approaches to understanding analysis and logical
analysis are considered by S. Petrina (Petrina, 2019).

There is a lot of modern research on the use of
logical analysis to solve certain problems in a particular
field of knowledge. Thus, the application of the method
of logical analysis in sociology, comparing it with
statistical analysis was the subject of consideration in
the work of R. G. A. Williams (Williams, 1981). Among
such works is the article "Logic analysis: testing program
theory to better evaluate complex interventions" by the
team of authors, in which logical analysis is considered a
type of evaluation that allows us to look critically at the
program's theory using available scientific knowledge.
The authors set out the principles of logic analysis, and
then illustrate its use with an actual evaluation case (Rey,
Brousselle, Dedobbeleer, 2011).

Investigating the problems of interpretation of the method
of logical analysis and the peculiarities of its use for the
analysis of argumentation in legal discourse, | was interested
in modern scientific developments, which consider
approaches to the interpretation of legal discourse, its
characteristics, and functions. Among these developments is
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the collective monograph "Legal Discourse across Cultures
and Systems" (2008); the work "Legal Conversation as
Signifier", the authors of which, characterizing the legal
discourse, note that such a discourse involves any activity in
legal language, i.e. written legal documents, various types of
oral communication of lawyers, judges, legislators
(Broekman, Fleerackers, 2017).

Methods

Methods of terminological and comparative analysis
were used to identify and investigate the difficulties that
arise during the logical analysis of argumentation in legal
discourse. They became the methodological basis for
interpreting the concepts of "analysis", "logical analysis",
"logical analysis of legal argumentation”, and "logical
knowledge". The subject of this study was the method of
logical analysis, in particular the features of its application
to the consideration of argumentation in legal discourse.

Findings

During the review of works that investigate legal
problems by means of logic, in particular, demonstrate the
specifics of the application of logical methods of analysis of
legal argumentation, | identified two problems that arise in
the process of logical analysis of argumentation in legal
discourse, that | consider to be the main ones. In my
opinion, one of such problems is related to the ambiguous
understanding of the meaning of the word "logic" when
used in research on legal argumentation. The point is that
this word can mean either the science of logic or a certain
logical theory. In addition, it should be borne in mind that
since the second half of the 70s of the twentieth century,
such a direction of research as informal logic is formed,
which is an attempt to build logic that could be used to
identify, analyze and improve informal reasonings in various
fields of human activity. The second problem related to the
logical analysis of argumentation in legal discourse is the
existence of different interpretations of the concept of "logical
analysis". Due to this, there is uncertainty in the use of
methods and means of conducting such analysis. It is clear
that these problems are interrelated.

Researching historical-philosophical works on the
method of analysis, one realizes that there is a wide range
of concepts of analysis. Analysis as a method was
understood and practiced in different ways. "Perhaps, in its
broadest sense, it might be defined as a process of
isolating or working back to what is more fundamental by
means of which something, initially taken as given, can be
explained or reconstructed. The explanation or
reconstruction is often then exhibited in a corresponding
process of synthesis. This allows great variation in specific
method, however. The aim may be to get back to basics,
but there may be all sorts of ways of doing this, each of
which might be called 'analysis™ (Beaney, 2014). Such a
kind of analysis as logical analysis has always depended
on the development of modern logic. "Various forms of
logical analysis suggest, then, is that what characterizes
analysis in analytic philosophy is something far richer than
the mere ‘'decomposition' of a concept into its
'constituents' " (Beaney, 2014).

Examining the literature on logical analysis, one
realizes that there is no single understanding, hence the
definition of logical analysis. Thus, in C. S. Peirce's work,
we find: "Logical analysis is not an analysis into existing
elements. It is the tracing out of relations between concepts
on the assumption that along with each given or found
concept is given its negative, and every other relation
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resulting from a transposition of its correlates. The latter
postulate amounts to merely identifying each correlate and
distinguishing it from the others without recognizing any
serial order among them" (Peirce, 1931: 294). According to
B. Russell: "The business of philosophy, as | conceive it, is
essentially that of logical analysis, followed by logical
synthesis". In this context, Russell considered logical
analysis as "consists in criticizing and clarifying notions
which are apt to be regarded as fundamental and accepted
uncritically. As instances | might mention: mind, matter,
consciousness, knowledge, experience, causality, will,
time. | believe all these notions to be inexact and
approximate, essentially infected with vagueness..."
(Russell, 1988: 176). "In response to Stebbing, in a paper
read to the Aristotelian Society on 24 April 1933, entitled
'Philosophical Analysis', Max Black argued that logical
analysis, properly conceived, did not have any
metaphysical presuppositions at all, but was simply
concerned to reveal the structure of our propositions"
(Beaney, 2003: 341). M. Black, seeing Russell's theory of
descriptions as a paradigm, considers logical analysis to be
a part of applied mathematics. He believes that, by a
testing process of replacement and translation, logical
analysis clarifies the logical form of expressions (their
multiplicity, type, level) (Black, 1932: 238-250).
F. Waismann proceeds from the fact that analysis means
division and dismemberment. Thus, the logical analysis
seems to mean the following: the division of thought down
to the last logical elements. According to F. Waismann,
logical analysis is perhaps a more accurate and complete
presentation of the grammatical use of linguistic
expressions (Waismann, 2015: 98, 121).

The foundations of the method of logical analysis were
laid in the works of G. Frege and B. Russell. Later, this
method became widespread in the works of
representatives of logical positivism, who proclaimed that
the main task of philosophy is the logical analysis of the
language of science. A trend in modern philosophy has
emerged, namely, the philosophy of logical analysis. In the
domestic "Philosophical Encyclopedic Dictionary" the
meaning of "logical analysis" is considered in the context of
revealing the meaning of the philosophy of logical analysis
as a trend in modern analytical philosophy, which sees a
single goal and method of philosophy in logical analysis of
the language of science by the means of mathematical
logic. "Representatives of this trend see the task of logical
analysis in the construction of artificial model-languages as
a means of reconstruction of natural languages (including
"languages of science") "(Philosophical Encyclopedic
Dictionary, 2002: 341). Logical analysis in the "strict" sense,
that is, the application of the means of modern mathematical
logic to solve philosophical and methodological problems,
suggests that if the problem is expressed in formalized
language, it will give it clarity. The latter can make it easier to
find a solution. Doesn't the so-called clarity of its formal
expression create the illusion of solving a certain problem?
The difficulties of formal representation of a particular
analyzed problem, and concerns about the adequacy of
the mentioned representation can lead research towards
the discussion of technical issues. In this case, the
constructed logical formalism will be considered an end in
itself, because the logical analysis will not be a method of
investigation of certain problems in a field, but will be
considered the final result.

How optimal is the application of such a methodology
for the analysis of legal argumentation? If the conceptual
apparatus, tools, and style of research, which are accepted
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in the basics of mathematics, are fully extended to the
humanities, it is unlikely to be useful for the latter. After all,
a set of concepts and methods of mathematical logic was
developed in connection with the solution of the questions
of the basics of mathematics. Such logic can not reflect the
peculiarity of the system of concepts of the humanities, as
well as the research techniques, and methods of reasoning
used in them. All of the above also applies to legal science,
in particular, when conducting a logical analysis of
argumentation in legal discourse. However, this does not
mean that in general the means of mathematical logic, at
least in part, can not be used to analyze reasonings in the
field of law. This is possible by establishing clear functional
relationships between thought structures, which is required
by the rapid development of algorithmization of analytical
procedures based on computer technology. It is important
to demonstrate the technology of practical use of these
tools during the teaching of courses in logic and special
courses in legal argumentation for students of law faculties
of higher education establishments. This, | believe, will
provide an opportunity to intensify the reasoning of future
lawyers. Relevant application of modern formal logic (both
classical and non-classical) can be useful in the logical
analysis of legal argumentation.

Logical analysis of reasoning in a particular area has
features related to the specifics of this area. This also
applies to the field of law. As H. Prakken points out: "A
legal rule connects the factual world with the normative
world" (Prakken, 2005: 306). The mentioned above forces
to conduct legal considerations in conditions of incomplete
information, vague wording, and conflict of positions. If in
the study of argumentation in legal discourse one will
single out four levels of argumentation: logical, dialectical,
procedural, and strategic (the idea of allocating these
levels of argumentation belongs to H. Prakken (Prakken,
2005)), the use of formal-logical means to analyze the first
of these levels when it comes to a set of time-ordered
sentences will be relevant and effective. Here, for a
deeper study of the form of reasoning, determining the
logical relationships between statements, etc., it makes
sense to analyze them as complete static constructions.
In this case, the logical analysis of argumentation in legal
discourse can be conducted at the levels: concepts/names,
judgments/propositions, reasonings. However, when
focusing on the understanding of argumentation as a
specific activity, given the complex nature of the
phenomenon of argumentation, these sentences can not
be considered outside the role they play in this process. In
addition, it becomes important to study the tactics used by
participants of the argumentation process. In this case, it
is hardly possible to limit the analysis of legal
argumentation exclusively by means of formal logic. After
all, in argumentations of this kind, often the relation
between arguments and thesis is not reduced to a logical
sequence or confirmation. Therefore, there is a need to
analyze not only such argumentation, which in the form of
reasoning is deductive or plausible. Other argumentation
schemes should be taken into account, not just those that
are usually called logical.

| believe that in the question of determining the role of
logic in law, in particular, the use of the tools of
formal/informal logic in the analysis of argumentation in
legal discourse, we should talk about logical knowledge in
general. The latter refers to formal and informal logic and
those techniques that rhetoric considers as those used in
argumentation. Each of mentioned areas of this knowledge
can be used in legal theoretical and practical activities for

ISSN 2523-4072 (Online), ISSN 2523-4064 (Print)

different purposes, and therefore provide different methods
and techniques for its study. Then the concept of "logical
analysis" in relation to the field of legal argumentation
should be understood as the use of methods, techniques,
and means of logical knowledge in solving its problems.

Solving the problem of ambiguous understanding of the
meaning of the word "logic" in its use in research in the
field of legal argumentation may include: firstly,
consideration of logic (or logical knowledge in general) as a
method for analyzing legal argumentation; secondly, the
consideration of logic as a model (approach) in
constructing the theory of legal argumentation. Regarding
the first of these considerations of logic, | note that, in my
opinion, logical knowledge, in general, is a methodology (a
set of approaches, ways, methods, techniques, and
procedures) for the analysis of legal argumentation.
Exploring the question of how formal and informal elements
are connected in legal thinking, defining it as quite
complex, J. Wolenski identifies three points of view in this
regard: "(A) Formal logic is the only logic; (B) Logic in its
proper sense, although labelled as "formal" has formal as
well as informal aspects; (C) The view that legal logic is
specific consists in confusing both mentioned aspects of
logic". He emphasizes that the idea of special legal logic
mixes different aspects of legal thinking (Wole nski, 2010: 74).

In my opinion, due to the ambiguity of understanding
the term "legal logic", the definition of the subject of legal
logic, it is better to talk about the specifics of the use of the
science of logic in legal theory and practice. Accordingly,
we can talk about the peculiarities of the use of methods
and means of logic in the process of logical analysis of
argumentation in legal discourse, taking into account the
specifics of real legal controversy. Regarding the second of
the mentioned above meanings of the word "logic" in
research on legal argumentation, | note that formal logic is
one of the main methodological approaches (along with
rhetorical and dialogical) to the analysis of legal
argumentation. Within this approach, the use of particular
logical theories, and methods of formal logic to build
models of real arguments can lead to the construction of
so-called ‘"logical" (formal) models for analysis and
evaluation of specific situations of legal argumentation. It is
in this latter sense that we can speak of formal logic as a
model for analyzing legal argumentation. This can be the
creation of formal models (formal theories), i.e. those that
use the methods and results of symbolic logic, to model
real arguments in the field of legal argumentation. In this
case, the appeal to the logical analysis of argumentation in
legal discourse can take place in the context of the
formalization of non-monotonous reasonings. It is a
question of the development of the logic of defeasible
reasoning, the creation of the systems intended for the
analysis of the process of decision-making.

Conclusions

So, in my opinion, in the process of logical analysis of
argumentation in legal discourse, appear two interrelated
problems that | consider the main: 1) the problem
associated with ambiguous understanding of the meaning
of the word "logic" when used in research on legal
argumentation (logic as a science or a certain logical
theory, logic as a model, formal or informal logic); 2) the
problem associated with the existence of different
interpretations of the concept of "logical analysis", as a
consequence — with the uncertainty in the use of methods
and means of performing such analysis.
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| believe that possible steps in overcoming these
problems may be as follows: 1) in research on legal
argumentation, during conducting a logical analysis of
argumentation in legal discourse one should indicate the
meaning of the word "logic" (logic as a science or a certain
logical theory, logic as a model, formal or informal logic)
used in this context; 2) in the process of such analysis
clearly define the meaning of the terms "analysis", and
"model" that one uses. After all, the word "model" in
research on legal argumentation can be used in the
meaning of the general scheme of analysis of the whole
procedure of argumentation, or a specific part of it. If the
creation of such a model (scheme) is based on the
methods of formal logic, then one talks about the use of
logic as a model for analysis and evaluation of legal
reasoning; 3) proceed from the fact that given that formal
and informal elements are related in legal thinking, the
logical analysis of legal argumentation can be understood
as the use of methods, techniques, and means of all logical
knowledge in solving its problems. Logical knowledge will
mean formal and informal logic and those techniques that
rhetoric considers as those used in argumentation. Each of
these areas of logical knowledge has different methods
and techniques that can become a tool for logical analysis
of argumentation in legal discourse. The objectives of the
study influence the choice and question of the ratio of
different tools used in the process of such analysis. The
specifics of understanding the field of logical during the
formation of the concept and algorithm of logical analysis of
argumentation in legal discourse and the level of
investigation of argumentation are interrelated with this.
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LLIOAO NUTAHHSA NPO NOTMYHUA AHANI3 APTYMEHTALIIT
B OPUOANYHOMY OUCKYPCI

Y cmammi eudineHo 2o5108Hi npo6rnemu, w0 eUHUKaromMb Mid 4ac npoeedeHHsI JI02i4YHO20 aHani3y apaymeHmauii @ ropudu4yHoMy OUCKYPCi.
TpyHmyroyuch Ha aemopchLKoMy nidxodi Ao PO3yMiHHS N102iYHO20 aHani3y PUOUYHOT ap2yMeHmauil, 3anpPoNoHO8aHO MOXIUGOCMI iX MOAoNaHHS.
Ha dymky aemopa, y npouyeci npoeedeHHs1 102i4HO20 aHani3y apaymeHmauii e ropudu4yHomy AUCKypci sUHUKalOmb maki e3aeMonos 'si3aHi npobre-
mu: nepwa — npobnema, nos'sizaHa 3 HEOOHO3Ha4YHUM PO3YMIHHSIM CEHCy crioea "/ozika" npu exueaHHi io20 y 00CiOKeHHsIX 3 oPUOUYHOI apay-
MeHmaujii (nozika sik Hayka 4u rneeHa sio2iyHa meopisi, 1oz2ika sik Modesib, hopmasibHa Yu HeghopmarsibHa Jozika); dpyea — npobnema, noe'sszaHa 3
HasigHicmIo pi3HUX eumiyiyMavyeHb MOHIMMS "No2iyHulli aHani3", ik Hacni0ok — Heeu3Ha4eHicmb y eukopucmaHHi memodie i 3acobie npoeedeHHs
makoz2o aHasni3y. 3anpornoHoeaHo maki MOXsiuei KPOKU y nodoJsiaHHi 3a3Ha4yeHuUx npobsem: no-nepue, y 0ocnioxeHHsIX 3 OPUOUYHOI ap2yMeHma-
yii, ni0 Yac npoeedeHHs N102i4HO20 aHani3y apaymeHmauii 8 ropuduyHomy OUCKypci cnid 3asHayamu ceHc crioea "nozika" (nozika siKk Hayka 4u
neeHa nio2iyHa meopis, nozika ik Modesnb, hopMmanibHa Yu HeghopmasnbHa Jlo2ika), sukopucmoeyeaHuii y 0aHOMy KOHmMeKcmi; no-opyzae, y npoyeci
makoz20 aHani3ly 4imKo eusHa4yumu 3Ha4yeHHs1 eUKOpUCMoey8aHuUX MoHsAMb "aHani3", "Modens"; no-mpeme, euxodumu 3 moz20, W0, 8PaxoeyoYu,
wo ¢opmansHi ma HegpopmarsnbHi efleMeHmu roe's3aHi y npaeoeoMy MUCJIEHHI, nid 102iYyHUM aHani3omM rpuduYHOi ap2ymeHmauyii Moxe po3yMi-
mucs 3acmocyeaHHsi Memodie, nputiomie, 3acobie 8cb020 /102iYHO20 3HaHHS NMPU PO3e'si3aHHi if npo6em.

Knroyoei cnoea: aHanis, nozika, noci4yHe 3HaHHS, s02iYHUl aHasni3, no2iyHull aHani3 PpPudu4YHOi apayMeHmauyii, apaymeHmayisi, PPUOUYHUU
ouckypc.
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